
The Latest Affirmative 
Action Updates and 
Information 
By: Cindy Karrow

With the new decade comes a new 
Offi  ce of Federal Contract Compliance 
Programs (OFCCP) for federal 
contractors. And as we enter the second 
half of the year, this is becoming even 
more evident. 

The OFCCP’s focus in the recent 
past was on identifying systemic 
discrimination. Although they are still 
focused on discrimination, an OFCCP 
district director recently described 
its current focus as “back to the 
original mission—covering all of the 
regulations.” The director indicated the 
results would be: 

· more scheduling lett ers;
· more on-site reviews;
· and all elements of the review 

would be covered.

To understand what this means to 
contractors, Berkshire looked at some 
of the requests coming in from various 
OFCCP offi  ces across the country. 
The types of requests tend to vary 
depending on the OFCCP region, 
however, there is a common theme—
more information is being requested, 
with more detail, and with less turn-
around time. The information requests, 
some of which have been presented 
before an onsite visit, include:

· detailed, writt en explanation 
of selection process identifying 
managers involved in the decisions 
at each phase of the process

· proof of mandatory job postings 
with the State Employment Service 

· community outreach and list of 

recruitment sources used to recruit 
Veterans and individuals with 
disabilities—companies must 
provide proof of having used these 
sources, and if not successful, 
evidence of diff erent outreach 
approaches

· current and former employee and 
applicant contact information 
including email addresses, home 
addresses, and phone numbers  

· a list of employees identifying 
themselves as disabled or disabled 
Veterans including name, date of 
hire, job title, type of disability, 
imposed restrictions, and any 
accommodation provided

· list of employees who have 
taken disability leave including 
maternity leave, and verifi cation the 

Federal, state, and local governments, 
federal contractors, and subcontractors 
with contracts of $50,000 or more, and 
who employ 50 or more individuals are 
required to complete annual affi  rmative 
action plans. Universities and colleges 
also fall under this category. Is your 
company compliant? Are you completing 
your plans accurately and effi  ciently? 

Berkshire provides leading affi  rmative 
action soft ware and services to help 
human resource professionals create 
100% compliant plans. Whether you 
want to do it yourself using Berkshire’s 
BALANCEaap Web soft ware, or outsource 
to one of our specialized consultants, 
we have the solutions to make your 
affi  rmative action planning process easy. 
To fi nd out more call 800.882.8904 or 
email bai@berkshireassociates.com.
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Refer Berkshire!
THE HIGHEST COMPLIMENT OUR 
CLIENTS CAN GIVE IS THE 
REFERRAL OF THEIR COLLEAGUES 
AND BUSINESS ASSOCIATES. 

BERKSHIRE WILL SEND YOU 
A  $20 SUPERCERTIFICATE 
FROM GIFTCERTIFICATES.COM 
FOR EVERY VALID REFERRAL 
YOU SEND US.



From Our EditorFrom Our Editor
Today’s HR 
Professionals are 
Embracing the Next 
Level in Affirmative 
Action Planning
By: Dawn S. Hyde, SPHR

In this fast moving, ever changing 
business environment, keeping up 
with the Offi  ce of Federal Contract 
Compliance Programs’ (OFCCP) 
regulatory requirements can be 
time consuming and confusing. 
Staying on top of changes in the way 
data is interpreted by the OFCCP, 
evolving enforcement emphasis, and 
understanding the subtle nuances of 
how regulators examine affi  rmative 
action plans (AAPs) can create a moving 
target for many businesses. Couple this 
with the time it takes to gather data 
and update your soft ware within your 
client server or PC environment, and the 
words “time consuming” can become an 
understatement.  
Throughout the industry, HR and 
compliance professionals are looking 
for a solution that will allow them to 
invest their time and energy in working 
with their stakeholders to ensure AAPs 
are being eff ectively used to help build 
a balanced workforce while mitigating 
risk. For this to be accomplished, 
professionals need an AAP solution 
that reduces the time they spend on the 
technical aspects of creating plans. So, 
with increasing frequency, companies 
are opting for web-based solutions 
and moving away from PC based 
applications that are oft en cumbersome 
to maintain and use in today’s fast 
moving professional environment. 

Watching this industry evolve over the 
last 30 years, I have seen trends come 
and go; however in this day-and-age I 
understand fi rsthand how important 
it now is for professionals to have 
access to their AAP application from 
anywhere and anytime without the 
need for extensive support from an IT 

department. This is one trend that is 
here to stay. That is why Berkshire’s 
product development team created 
BALANCEaap Web, a true Soft ware as 
a Service (SaaS) solution. Berkshire’s 
web-based AAP preparation tool, 
BALANCEaap Web, was designed 
specifi cally to meet the needs of HR 
professionals. Having spent my career 
dedicated to affi  rmative action planning, 
I wanted to develop something that 
would give users the ability to quickly 
build OFCCP compliant plans while 
streamlining the entire process, saving 
time, money, and most importantly 
resources. 

Developing the fi rst web-based AAP 
application means users will always 
be kept up-to-date—transparently 
and automatically. The ability to take 
advantage of the web interface to help 
HR and compliance professionals drive 
reporting and analyses communications 
to the appropriate stakeholders is 
becoming a highly sought aft er feature 
of BALANCEaap Web. With the push 
of a few butt ons, reports and analyses 
can be distributed to key stakeholders 
throughout your organization—using 
BALANCEaap Web’s built-in Report 
Distribution System. Combine these 
features with the ability to run “what-
if analyses” and you will see that a 
web-based affi  rmative action plan tool 
is exactly what your company needs to 
automate its AAP processes.

Berkshire launched BALANCEaap 
Web in May of 2009. Clients large and 
small are experiencing its fl exibility, 
scalability, customizability, security, ease 
of use, and highly intuitive interface. 
Find out why BALANCEaap Web has 
taken affi  rmative action planning to the 
next level—visit www.balanceaapweb.
com or call 800.882.8904.

Interested in 
having a Berkshire 
expert speak 
at your next event?

Contact Lauren Perry 
at:
laurenp@berkshireas-
sociates.com 
or 800.882.8904 
ext. 1307.
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Mission Statement
BALANCEview is Berkshire Associates 
voice to the HR Community. Our 
mission is to provide up-to-date 
information on trends and challenges 
facing HR professionals. BALANCEview is 
also an extension of Berkshire’s mission 
to provide outstanding services and 
soft ware solutions to organizations of 
all sizes, shapes, and business focus. 
Berkshire’s balance comes from its staff  
of expert HR consultants as well as its 
innovative team of soft ware developers 
that turn your ideas into reality. The 
entire staff  of Berkshire Associates 
wishes to provide you with exceptional 
service, products, and information to 
help BALANCE your workforce.
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Berkshire’s second quarter was busier 
than ever as we worked to keep our 
clients compliant and up-to-date with 
the latest industry regulations and 
trends, arming them with the resources 
and tools to protect their companies. 
One way we accomplish this is speaking 
with colleagues at industry events and 
meetings throughout the country. 

On April 21-23, 2010, Berkshire 
traveled to Houston, TX, for the annual 
Southwest and Rocky Mountain 
Regional Industry Liaison Group 
Conference. This year’s theme was 
“Lift ing Off  in Challenging Times,” and 
Berkshire helped companies do just that 
by giving them the latest affi  rmative 
action and human resources information 
and solutions. 

Our next stop was Orlando, FL, for the 
SHRM Staffi  ng Management Conference 
on April 26-28, 2010. Here we re-
launched our enhanced BALANCEtrak 
soft ware, showcasing to hundreds of HR 
professionals the latest tool in managing 
recruitment eff orts. BALANCEtrak, a 
secure, web-based Soft ware-as-a-Service 
(SaaS) application, gives users more 
than traditional soft ware. It allows 
professionals to, organize, manage, 
and automate their staffi  ng needs, 
while streamlining their entire hiring 
processes. To fi nd out more, visit www.
balancetrak.com. 

We decided we couldn’t get enough of 
Houston, so we headed back on May 13, 
2010. One of our expert speakers, Nicole 
Yeldell, SPHR, presented “The Marriage 
of Affi  rmative Action and Diversity” 
at HR Houston’s 2010 Gulf Coast 
Symposium on Human Resource Issues.

From there we traveled to the World@
Work 2010 Total Rewards Conference 
in Grapevine, TX, to meet with fellow 
professionals from around the globe to 
discuss the latest regulation changes 
in compensation management. From 
the Lilly Ledbett er Fair Pay Act to 
the pending Paycheck Fairness Act, 
Berkshire shared the latest information 
on how companies can protect 
themselves from potential risk. To fi nd 
out more call 800.882.8904 or email bai@
berkshireassociates.com.

All the traveling made us hungry, so we 
stopped off  at the National Restaurant 
Association’s 2010 Conference in 
Chicago from May 22-25, 2010, to meet 
with hospitality and food industry 
professionals to discuss the latest trends 
in applicant management, and how 
companies can manage high turnover 
and hiring demands. And we might 
have had some tasty treats as well!

Next it was time to head back to Florida, 
where another one of our leading 
consultants, Charu Avasthy, PHR, 
presented at the annual HR Tallahassee 
Big Bend SHRM Conference on June 
9, 2010. Charu spoke to fellow HR 
professionals on anti-harassment laws 
and training. Does your company have 
training needs? Find out what other 
training Berkshire has to off er. Visit 
htt p://www.berkshireassociates.com/
training/register/selectclass.aspx.

We concluded our second quarter 
travels and speaking in Kansas City 
where Cindy Karrow, an expert 
in affi  rmative action at Berkshire, 
presented at the Kansas City 
NAAAHR quarterly meeting on June 
15, 2010. Cindy spoke to fellow HR 
professionals about developing and 
writing a compliant affi  rmative 
action plan. 

With all the traveling and speaking, we 
did have time to sit back and have some 
fun! On June 4, 2010, Berkshire had its 

Out and AboutOut and About
annual company picnic to celebrate a 
great start to the year! With lots of food, 
games, and good people, we all spent 
quality time together refl ecting on the 
goals met, and the many goals ahead. 
There were some important milestones 
and selections to celebrate at the picnic. 
First we celebrated the re-launch of 
our BALANCEtrak soft ware. Next was 
the celebration of our social media 
sites—we are now on facebook and 
Twitt er to further help keep our clients 
up-to-date on the evolving industry. 
Finally we celebrated Nicole Yeldell 
being selected to speak at the upcoming 
National SHRM Conference, and Beth 
Ronnenburg being selected to speak at 
the National Industry Liaison Group 
Conference!

Amidst the training, traveling, product 
launches, and company picnics, we also 
have been diligently working on audit 
plans, ensuring OFCCP compliance for 
all of our clients. 

To fi nd out what Berkshire has in store 
next, make sure you check out the 
third quarter issue of BALANCEview. 
In the meantime, join us on facebook 
at htt p://www.facebook.com/home.
php?#!/pages/Berkshire-Associates-Inc/
116296461734851?ref=ts and on Twitt er 
at: htt p://twitt er.com/BerkshireHR.
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Consultants Corner Consultants Corner 
Affirmative Action 
Planning—Are You 
Audit Ready?
By: Kitesha Alston

If you received a certifi ed lett er from 
the Offi  ce of Federal Contract 
Compliance Programs (OFCCP) stating 
that your organization is under audit, 
are you prepared to submit all 11 items 
as requested within the 30 day time 
frame? Is your organization prepared 
for an onsite compliance review? 
If you had any hesitation in answering 
yes, do not panic! A compliant and 
audit ready affi  rmative action plan 
is easy to construct by maintaining 
accurate employment records, 
keeping affi  rmative action plans 
current, and by completing 
additional compliance obligations. 

Maintain Accurate Records
A compliant affi  rmative action plan 
starts with maintaining accurate 
employee records. Companies that 
use Human Resources Information 
Systems (HRIS) soft ware to store 
employee data must make sure 
the employee records are accurate 
and contain up-to-date information 
on all personnel actions including 
promotions, transfers, work locations, 
salary increases, and terminations. 
Applicant data is an essential piece of 
an affi  rmative action plan and should 
be tracked electronically or using 
specially designed soft ware to show 
each candidate’s progression through 
the process. Ensure your company’s 
applicant data is valid by verifying:

· the number of new hires match the 
number of applicants coded as hired

· applicants applied to 
specifi c positions

· applicant records contain 
disposition codes 

· requisitions are closed aft er they 
are fi lled

Maintaining accurate data will 
produce statistical reports that refl ect 

an organization’s true structure and 
demographics. 

Required Components of an 
Affi  rmative Action Plan
Federal contractors and subcontractors 
are required to develop writt en 
affi  rmative action plans which 
document current and future actions to 
ensure equal employment opportunities. 
Required components of the writt en 
affi  rmative action plans include:

· Narratives for minorities and 
women, individuals with 
disabilities, and Veterans outlining 
polices, practices, results, and good 
faith eff orts the contractor is taking 
to comply with Executive Order 
11246 

· Overview of the contractor’s 
establishment using the 
organizational display or workforce 
analysis methodology 

· Job group analysis that organizes 
the contractor’s workforce by job 
group, and details the percentage 
of minorities and women in each
job group

· Comparison of the contractor’s 
workforce against the availability of 
minorities and women with similar 
skills sets in the area where the 
contractor would reasonably recruit

· Placement goals for job groups 
where the percentage of minorities 
and women employed is less than 
what would be expected

· Identifi cation of problem areas by 
reviewing the organizational units, 
personnel actions, compensation 
systems, and selection procedures to 
determine if any disparities exist 

· Designation of two company 
offi  cials to implement, monitor, and 
communicate the affi  rmative action 
plan to executive management and 
hiring managers

· Action oriented programs designed 
to address placement goals in the 
contractor’s workforce, and outreach 
eff orts to expand employment 
opportunities 

Compliance Obligations
Obligations of federal contractors 

and subcontractors are not limited to 
writt en affi  rmative action plans and are 
subject to review at the desk audit or 
onsite review stage of an OFCCP audit. 
Additional compliance responsibilities 
include documented postings with 
state and Veterans employment 
agencies, completion of EEO-1 and 
VETS-100/100A fi lings, and notifying 
subcontractors through purchase orders 
that they may be subject to federal 
affi  rmative action guidelines. Other 
requirements include communicating 
polices by displaying the required 
EEO posters and sending lett ers to 
recruitment and community agencies. 
Completed affi  rmative action plans 
should be signed and implemented 
within a reasonable time frame. Update 
plans should monitor progress towards 
goals and adverse impact six months 
into the plan year. Affi  rmative action 
plans expire twelve months aft er the 
plan date; a best practice is to set a 
reminder and begin to gather data just 
aft er the plan date. 

Current OFCCP trends include 
verifying outreach practices, policies, 
and procedures are eff ective and are 
making progress towards creating 
a balanced workforce. Contractors 
should review policies and procedures 
to ensure all qualifi ed applicants and 
employees receive equal opportunities 
for advancement and work privileges. 
Successfully implementing an 
affi  rmative action plan includes 
monitoring the results of internal and 
external trainings, recruitment activities 
and initiatives, and other outreach 
strategies. Documenting successes 
and failures, and outlining innovative 
recruitment and training strategies 
will provide proof your organization is 
committ ed to affi  rmative action 
and diversity. 

Berkshire Associates provides 
comprehensive support on affi  rmative 
action plans and OFCCP audits. For 
information on how our experts can 
help prepare your affi  rmative action 
or audit plan, please contact us at 
800.882.8904 or bai@berkshireassociates.
com.
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Get the latest human 
resource updates– 
DAILY!

employees returned to the 
same job and pay they had before 
taking leave

· a copy of the purchase order or 
contract used for vendors and 
subcontractors, and notifi cations to 
vendors and subcontractors of their 
affi  rmative action obligations

· a list of any open complaints 
and any closed complaints 
fi led against company with the 
Equal Employment Opportunity 
Commission (EEOC)

Information is generally requested to be 
submitt ed in electronic format within a 
few days of the request. 

Two areas continue to be part of the 
OFCCP’s reviews—compensation and 
adverse impact. According to OFCCP 
Director Patricia Shiu, the OFCCP’s 
compensation discrimination analysis is 
undergoing evaluation now. The agency 
has not provided further guidance as to 
the format of the initial compensation 
review. However, one trend that 
has surfaced is the focus on adverse 
impact and its eff ect on any race, 
ethnicity, and gender. They have also 
calculated adverse impact for each race 
individually compared to the favored 
race to determine whether one racial sub 
group is favored over another.  

The OFCCP has already informed 
contractors it will more closely evaluate 
compliance with the Veterans and 
disabled regulations. The agency has 
also announced their intent to explore 
ways to add a statistical analysis 
component into the AAP for Veterans. 
We have been told to expect more 
information by the end of 2010, and 
some indications are that VETS-100 
and VETS-100A data may be part of the 
proposed change to the AAP. 

The OFCCP anticipates changes to their 
guidance manual, the Federal Contract 
Compliance Manual (FCCM) by year 
end. This revision and a new national 
training program should provide some 
consistency to the review process, 
and assist the approximately 200 new 
employees who have joined the agency 
this year as compliance offi  cers.

Also, the agency is working on 
updating some of its resources to 

assist contractors and to become 
more transparent. Their website has 
undergone a transformation (htt p://
www.dol.gov/ofccp/index.htm) and 
there are many helpful links. They 
are working on a comprehensive 
resource directory that promises to link 
contractors with sources for recruiting 
women, minorities, and Veterans. It will 
be searchable by geographic area and 
job groups. Other links include OFCCP 
Frequently Asked Questions, a Seminar 
and Workshop Calendar, recent OFCCP 
Webinars, ARRA Contractor Guidance, 
and New Contractors’ Guide.  

OFCCP changes and trends may cause 
many contractors to rethink their 
approach to AAP development and 
execution. It is likely the agency is 
going to dig into many of the narrative 
elements of the AAP such as recruitment 
activities, establishment of community 
relationships, action oriented programs, 
and the monitoring and eff ectiveness 
of such elements. Berkshire’s experts 
are available to help you navigate 
the evolving AAP regulations and 
updates. For more information 
and to help your company remain 
compliant, please contact Berkshire 
Associates at 800.882.8904 or email bai@
berkshireassociates.com.
    

Berkshire is now 
on facebook and 
Twitter—That Means 
You Could Win an 
HR Flash Drive!
Are you gett ing the latest human 
resource updates daily? With Berkshire’s 
facebook and Twitt er pages, now 
you can!

Every day we keep our followers and 
friends up-to-date with the information 
needed to stay compliant and ahead 
in the HR industry! And not only 
that, if you “like us” on facebook, or 
“follow us” on Twitt er, you will be 
entered in for a chance to win a 2GB 
HR Resource fl ash drive! Don’t miss 
your chance—visit us on facebook 
at: htt p://www.facebook.com/home.
php?#!/pages/Berkshire-Associates-Inc/
116296461734851?ref=ts and on Twitt er 
at: htt p://twitt er.com/BerkshireHR.

Did You Know?Did You Know?
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Consultants Corner Consultants Corner 
New Employee 
Notification 
Requirements 
Published
By: Charu Avasthy, PHR

Recently, the Offi  ce of Labor-
Management Standards (OLMS) issued 
a fi nal rule implementing the provisions 
of President Obama’s Executive Order 
(EO) 13496. This regulation rescinded 
EO 13201 and replaced it with a broader 
obligation requiring federal contractors 
to inform their employees of their rights 
under the National Labor Relations Act 
(NLRA). The rule will be eff ective June 
21, 2010, and will expire on May 31, 
2013, unless renewed. 

The fi nal rule requires federal 
contractors and subcontractors to 
post employees’ rights to form, join, 
and assist a union, and to bargain 
collectively with their employer, 
regardless of current union or nonunion 
status. During the term of the contract, 
the notice will be posted in conspicuous 
places in plants and offi  ces where 
employees covered by the National 
Labor Relations Act engage in activities 
relating to the performance of the 
contract. This includes all places where 
notices to employees are customarily 
posted both physically 
and electronically. 

The posting requirements do not apply 
to prime contracts under the Simplifi ed 
Acquisition Threshold, which is 
currently set at $100,000; to subcontracts 
below $10,000; or to contracts where 
work is performed exclusively outside 
the United States. The fi nal rule also 
states prime contractors are required 
to monitor subcontractor’s compliance 
with the posting rule. Currently a clause 
in federally connected subcontracts 
and purchase orders requiring 
subcontractors and vendors to post the 
notice suffi  ces for this requirement. 
However, this may change based 
on agency enforcement procedures. 

Fortunately, the prime contractor will 
not be liable for a subcontractor’s 
compliance if the prime contractor 
diligently sought subcontractor 
compliance but the subcontractor failed 
to comply.

Under the New Posting Requirements 
for Federal Contractors, employees may 
fi le writt en complaints to the OFCCP 
or OLMS. The OFCCP is responsible 
for investigation of complaints, 
compliance evaluations, conciliation, 
and recommendations for enforcement. 
Similar to the way I-9 violations 
discovered during compliance reviews 
are passed to Immigration and Customs 
Enforcement, the OFCCP will refer 
any violations found to the OLMS for 
enforcement. 

Contractors that violate this regulation 
may be subject to sanctions, including 
suspension or cancelation of currently 
held contracts and debarment from 
future contracts and subcontracts. The 
contractor, as well as the contracting 
agency, will have an opportunity for 
a hearing or an appeal before any 
sanctions are imposed. 

Contractors are encouraged to post the  
att ached notice with their paper and 
electronic notices at all locations where 
federal contract work is performed, 
beginning June 21, 2010, or with an 
award of a contract with the revised 
union notifi cation clause. In addition, 
the affi  rmative action notice used in 
purchase orders should be revised to 
read as follows:

Affi  rmative Action Notice: 
Vendors and subcontractors are 
notifi ed that they may be subject to the 
provisions of: 29 CFR Part 471 Appendix 
A; 41 CFR Section 60-1.4(c); 41 CFR 
Section 60-250.4 and/or Section 60-
300.5; and 41 CFR Section 60-741.5 with 
respect to affi  rmative action program 
and posting requirements.

To view the Department of 
Labor’s NLRA Employee Rights 
poster visit: htt p://www.dol.
gov/olms/regs/compliance/
EmployeeRightsPoster11x17_Final.pdf. 
If you have any questions regarding this 

new posting requirement, please contact 
Berkshire Associates at 800.882.8904 or 
email bai@berkshireassociates.com.

V.I.P at I.L.GV.I.P at I.L.G

Att ending the 
2010 ILG National 
Conference?

Berkshire prides itself on putt ing clients 
fi rst, and with that att itude in mind 
we’d like to give you a VIP pass to ride 
in our luxury, stretch Cadillac Escalade 
limousine to and from the Red Rock 
resort and the Las Vegas strip. 
Shutt le service is off ered Wednesday 
August 4, 2010 starting at 7:30 p.m. 
Champagne will be served.

To reserve your seat and get your VIP 
card contact Carla at:
carlap@berkshireassociates.com or 
800.882.8904 x1309. 





Smart Choice. 

BALANCEtrak takes on a whole new level of Applicant Management designed to satisfy anyone’s 
recruitment style. BALANCEtrak was built on feedback from HR professionals, making it the smart 
choice for a job as important as fi nding the right candidate. 

• Workfl ow automation   • Import from job boards        • Manage requisitions 
• Create career site   • OFCCP & EEO compliance      • Unlimited users  
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